IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Case No. A2101886

IN RE: SOUTHERN OHIO HEALTH JUDGE JENNIFER B CH

SYSTEMS DATA BREACH CLASS COUNSEL’S APPLICATION

FOR ATTORNEYS’ FEES, COSTS
AND EXPENSES, AND CLASS
REPRESENTATIVE CONTRIBUTION
AWARD

Nt Nt vt st st st et et st st e’ e’

Pursuant to Rule 23 of the Ohio Civil Rules of Procedure, the Settlement Agreement, and
this Court’s August 2, 2022 Order Granting Preliminary Approval, Class Counsel respectfully
requests this Court grant, as part of its final approval’ of this class action settlement, the following:
(1) attorney’s fees in the amount of $649,935.00, (2) expense reimbursement of $21,268.09, and
(3) a class representative service award of $2,500 for each of the three class representatives. The
supporting Memorandum is attached which includes an Affidavit from the undersigned counsel.

Respectfully submitted,

/s/ Joseph M. Lyon

Joseph M. Lyon (0076050)
THE LYON FIRM, LLC
2754 Erie Ave.

Cincinnati, Ohio 45208
Telephone:  (513) 381-2333
Facsimile: (513) 721-1178
ilyon@thelyonfirm.com

! The Final Approval hearing is currently set for November 17, 2022.

E-FILED 10/07/2022 3:07 PM / CONFIRMATION 1240238 / A 2101886 / JUDGE BRANCH / COMMON PLEAS DIVISION / ZZ1



Jeffrey S. Goldenberg (0063771)
Todd B. Naylor (0068388)
GOLDENBERG SCHNEIDER, LPA
4445 Lake Forest Drive, Suite 490
Cincinnati, OH 45242

Telephone:  (513) 345-8291
Facsimile: (513) 345-8294
jgoldenberg@gs-legal.com
tnaylor@gs-legal.com

Marc E. Dann (0039425)
Brian D. Flick (0081605)
DANN LAW

P.O. Box 6031040
Cleveland, Ohio 44103
(216) 373-0539 telephone
(216) 373-0536 facsimile
notices@dannlaw.com

Attorneys for Plaintiffs and the Class
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MEMORANDUM OF LAW

L INTRODUCTION

Plaintiffs James Jones, Derishia Smith, and Tommie Shearer filed two related actions
against Defendant Adena Health Systems (“Adena”) and TriHealth, Inc. (“T7iHealth™) alleging
that Defendants failed to protect their patients’ Sensitive Information from a criminal hacking and
ransomware attack (“Data Breach™). Following full briefing on two separate Motions to Dismiss,
the exchange and review of informal discovery, and two full days of mediation with Federal
Magistrate Judge Morton Denlow, retired, of JAMS, the Parties agreed to a settlement to resolve
the complex litigation. The Adena and TriHealth related actions were then consolidated before this
Court on May 27, 2022. After several hearings related to the settlement structure and benefits to
the Class, as well as revisions to the notice program, this Court entered Preliminary Approval of
this settlement which creates a $1,950,000 non-reversionary common fund and provides for broad
relief to the Class of health care patients impacted by the Data Breach. Notice was then initiated
to the 418,433 Class members on September 22, 2022, and the settlement administration is
currently ongoing. To date, there have been no objections to the settlement or proposed attorney
fees.

Now, consistent with Rule 23, the Settlement Agreement, and this Court’s August 2, 2022
Order Granting Preliminary Approval of the class settlement, Class Counsel respectfully requests
that this Court award, as part of the final approval of this class action settlement (which hearing is
scheduled for November 17, 2022 at 3 pm), $649,935.00 as attorneys’ fees, costs and expenses of
$21,268.09, and a $2,500 contribution award to each of the three named Plaintiffs James Jones,

Derishia Smith, and Tommie Sharer. This request is consistent with and well within the “typical
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range” awarded for class action litigation in Ohio, and is reasonable considering the work
performed, the risk assumed, and the experience of Class Counsel.

IL CLASS COUNSEL’S ATTORNEYS’ FEE REQUEST IS REASONABLE

AND WELL WITHIN THE “TYPICAL RANGE” AWARDED IN OHIO
FOR COMMON FUND SETTLEMENTS

A court’s ability to award attorneys’ fees stems from its “historic power of equity” which
permits a party recovering a fund for the benefit of others to recover his costs, including his
attorneys’ fees, from the fund itself or from the other parties enjoying the benefit. See Alyeska
Pipeline Service Co. v. Wilderness Society, 421 U.S. 240, 257 (1975). “‘A litigant or lawyer who
recovers a common fund for the benefit of persons other than himself or his client is entitled to a
reasonable attorney’s fee from the fund as a whole.”” Bowling v. Pfizer, Inc., 922 F.Supp. 1261,
1277 (S.D. Ohio 1996) (quoting Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980)). See also
Brotherton v. Frank P. Cleveland, 141 F. Supp.2d 907, 910 (S.D. Ohio 2001) (similar).

The Supreme Court of Ohio has stated that “the attorney who is eligible for attorney’s fees
is one ‘who, at his own expense, has maintained a successful suit for the preservation, protection,
and increase of a common fund or common property, or who has created at his own expense, or
brought into a court a fund in which others may share with him.”” State Ex Rel. Montrie Nursing
Home, Inc. v. Creasy, 5 Ohio St. 3d 124, 127 (1983) (quoting Smith v. Kroeger, 138 Ohio St. 508,
515 (1941)). See also Hoeppner v. Jess Howard Elec. Co., 150 Ohio App. 3d 216, 2002-Ohio-

6167, 780 N.E.2d 290, 953 (10th Dist.) (“[O]ne who recovers a common fund for the benefit of

others than himself should be entitled to payment for attorney fees from the fund on the theory that

2 Federal authority is an appropriate aid to assist in interpreting Ohio Civil Rule 23. See Cullen v. State Farm Mut.
Auto. Ins. Co., 2013-Ohio-4733, 137 Ohio St. 3d 373, 378, 999 N.E.2d 614, 621 reconsideration denied, 2013-Ohio-
5678, 137 Ohio St. 3d 1444, 999 N.E.2d 698 (2013) (citing Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201,
509 N.E.2d 1249 (1987)).

E-FILED 10/07/2022 3:07 PM / CONFIRMATION 1240238 / A 2101886 / JUDGE BRANCH / COMMON PLEAS DIVISION / ZZ1



those benefited by the fund would otherwise be unjustly enriched.”); Nordquist v. Schwartz, 7th
Dist. Columbiana No. 11CO 21, 2012-Ohio-4571, 2012 WL 4555843, 942 (“The common fund
doctrine allows a representative plaintiff who succeeds in creating or enlarging a fund to recover
attorney fees from that fund.”).

Here, Class Counsel created a non-reversionary common fund of $1,950,000.3 To calculate
a reasonable attorney fee when a common fund has been created, Ohio courts follow the
“percentage of the fund” approach. See Lonardo v. Travelers Indem. Co., 706 F. Supp. 2d 766,
789 (N.D. Ohio 2010) (“percentage of the fund has been the preferred method for common fund
cases, where there is a single pool of money and each class member is entitled to a share (i.e., a
‘common fund’)”). In fact, the Sixth Circuit has noted that “the percentage of the fund method
more accurately reflects the results achieved.” Rawlings v. Prudential-Bache Properties, 9 F.3d
513, 516 (6th Cir. 1993) (“The percentage of the fund method has a number of advantages: it is
easy to calculate; it establishes reasonable expectations on the part of plaintiffs’ attorneys as to
their expected recovery; and it encourages early settlement, which avoids protracted litigation.”).
See also Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 121 (2d Cir. 2005) (noting “the
percentage method ... ‘directly aligns the interests of the class and its counsel and provides a
powerful incentive for the efficient prosecution and early resolution of litigation.” In contrast, the
‘lodestar create[s] an unanticipated disincentive to early settlements, tempt[s] lawyers to run up
their hours, and compel[s] district courts to engage in a gimlet-eyed review of line-item fee

239

audits.””) (internal citations and quotations omitted).

3 See Settlement Agreement, Section 39, attached as Exhibit A to the Motion for Order Preliminarily Approving
Class Action Settlement, filed on June 23", 2022.
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Class Counsel’s request for a fee award of 33% of the common fund is well within the
“typical range” awarded in the Sixth Circuit. See In re Cincinnati Gas & Electric Company
Securities Litigation, 643 F.Supp. 148, 150 (8.D. Ohio 1986) (“typically the percentages range
from 20% - 50%”); Manners v. American General Life Ins. Co., M.D.Tenn No. 3-98-0266, 1999
WL 33581944, at *29 (Aug. 11, 1999) (“[TThroughout the Sixth Circuit, attorneys’ fees in class
actions have ranged from 20%-50%.”). The 20-50% range continues to be typical within the Sixth
Circuit. See, e.g., Dillworth v. Case Farms Processing, Inc., N.D. Ohio No. 5:08-cv-1694, 2010
WL 776933, at *7 (Mar. 8, 2010) (fee equal to 33% of settlement amount); Brent v. Midland
Funding, LLC,N.D. Ohio No. 3:11 CV 1332,2011 WL 3862363, at *19 (Sept. 1,2011) (fee equal
to 29% of the settlement amount); Clevenger v. Dillards, Inc., S.D. Ohio No. C-1-02-558, 2007
WL 764291, at *1 (Mar. 9, 2007) (fee equal to 29% of settlement fund).*

In this case, there is no reason to depart from the “typical range” awarded as attorneys’ fees
in common fund cases. Class Counsel are highly experienced in class action data breach
litigation.> And Class Counsel expended substantial time and resources advancing this litigation
and resolving the matter with broad relief offered to the Class. Counsel compiled, exchanged,
reviewed, and analyzed information involving complex issues of data security, and briefed novel

issues of law. It was only after extensive briefing, and the exchange of information, that the parties

4 Courts in other circuits have likewise adopted the 20%-50% range as reasonable. See e.g., Yanez v. HL Welding,
Inc., No. 20cv1789-MDD, 2022 WL 788703, at *11 (S.D. Cal., Mar. 15, 2022) (“case law surveys suggest” that “30-
50% is “commonly ... awarded in which the common fund is relatively small”); In re TikTok, Inc., Consumer Privacy
Litigation, MDL No. 2948, 2022 WL 2982782, at *27 (N.D. IlL, July 28, 2022) (33% is typical fee award in data
privacy settlements); Baron v. Commercial & Industrial Bank of Memphis, S D.N.Y. No. 75 Civ. 1274, 1979 WL
1252, at *6 (Oct. 3, 1979) (36% award); and Clark v. Cameron-Brown Co., M.D.N.C. No. C-75-65G, 1981 WL 1637,
at *1 (Apr. 6, 1981) (35% award).

3 See Firm Profiles, Exhibits,1, 2, and 3 attached to the Motion for Order Preliminarily Approving Class Action
Settlement.
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participated in a mediation process that eventually resulted in this settlement. Class Counsel then
filed a motion seeking preliminary approval of that settlement, which required additional revisions
and effort to finalize the settlement. ¢ Class Counsel also advanced substantial expenses to benefit
the Class, at the risk of non-repayment if the litigation was not successful. 7 Moreover, Class
Counsel agreed to undertake this litigation and advance the time and expenses purely on a
contingent basis.® Class Counsel has not received any compensation or reimbursement for
expenses during the pendency of this action. ° “In a contingent-fee agreement, the lawyer takes
on a large part of the financial risk of a case because if the case is resolved against the client, the
lawyer will not receive any compensation for his or her work on the case.” Faieta v. World Harvest
Church, 147 Ohio Misc.2d 51, 2008-Ohio-3140, 97147, 153 (C.P.), aff’d 10th Dist. No. 08AP-
527, 2008-Ohio-6959 (Dec. 31, 2008).

Indeed, multiple Ohio courts in this County have previously approved similar awards to
Class Counsel in connection with similar settlements involving contingency fees such as this

case.!? Notably, the Honorable Judge Kubicki of this Hamilton County Court of Common Pleas

6 See Affidavit of Joseph Lyon, 9, attached as Exhibit A.
T1d, q11.

8$1d.,97.

°Id.

10 See Final Order and Judgment Approving Settlement, Certifying Class for Settlement Purposes, Awarding Class
Counsel Attorneys’ Fees and Dismissing Action with Prejudice, Kanet v. Third Federal Savings & Loan Assoc. of
Cleveland, Hamilton C.P. No. A 1302476 (Mar. 11, 2014) (awarding $336,700 in attorneys’ fees (33% common
fund), $983 in costs, and $2,350 contribution award in connection with mortgage satisfaction case settlement); Final
Approval Order and Judgment of Dismissal with Prejudice, Rosette v. Countrywide Home Loans, Inc., Cuyahoga C.P.
No. CV-472898 (February 26, 2009) (awarding $2,950,000 in attorneys’ fees (approximately 33% common fund),
$65,000 in costs, and $5,000 contribution award per plaintiff in connection with mortgage satisfaction case
settlement); Final Approval Order and Judgment of Dismissal with Prejudice, Piro v. National City Bank, Cuyahoga
C.P. No. CV-02-468015 (July 22, 2008) (awarding $3,068,950 in attorneys’ fees (approximately 34% of common
fund), $7,431 in costs, and $3,500-$5,000 contribution award per plaintiff in connection with mortgage satisfaction
case settlement); Final Approval Order and Judgment of Dismissal with Prejudice, Pittman v. Chase Home Finance
LLC, Cuyahoga C.P. No. CV05 571902 (June 3, 2011) (awarding $197,600 in attorneys’ fees (approximately 40% of

5
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previously concluded that a substantially similar application filed by Class Counsel, Jeffrey
Goldenberg, was “reasonable.”'! And Judge Robert Winkler, likewise, approved a fee of 33% from
to Class Counsel Jeffrey Goldenberg and Joseph M. Lyon in a class settlement providing a
reversionary common fund of $1,750,000.!2

Finally, the specific fee amount has been fully disclosed in the Motion for Preliminary
Approval, and in three separate forms of Class Notification.!> To date, no objections have been
raised about the amount of attorneys’ fees requested.

For all of these reasons, Class Counsel requests that the Court award $649,935.00 as
attorneys’ fees.

III. CLASS COUNSEL’S REQUEST FOR COST REIMBURSEMENT SHOULD
BE APPROVED

“Under the common fund doctrine, class counsel is entitled to reimbursement of all
reasonable out-of-pocket expenses and costs in the prosecution of claims, and in obtaining
settlement, including but not limited to expenses incurred in connection with document

productions, consulting with and deposing experts, travel and other litigation-related expenses.”

In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 535 (E.D. Mich. 2003). “[TThe categories of

common fund), $3,000 in costs, and $5,000 contribution award to plaintiff in connection with mortgage satisfaction
case scttlement).

11 See Final Order and Judgment Approving Settlement, Certifying Class for Settlement Purposes, Awarding Class
Counsel Attorneys’ Fees and Dismissing Action with Prejudice, Kanet v. Third Federal Savings & Loan Assoc. of
Cleveland, Hamilton C.P. No. A 1302476 (Mar. 11,2014) (awarding $336,700 in attorneys’ fees (33% common fund),
$983 in costs, and $2,350 contribution award in connection with mortgage satisfaction case settlement).

12 See also Final Order and Judgment Approving Settlement, Certifying Class for Settlement Purposes, Awarding
Class Counsel Attorneys’ Fees and Dismissing Action with Prejudice, Wade v. U.S Bank National Association C.P.
No. A1501522 (September 26™, 2017) (awarding $580,011 in attorneys’ fees (33% of common fund), $3,263 in costs,
and $3,500 contribution award in connection with mortgage satisfaction case settlement).

13 See Class Notices, attached as Exhibits A(1)(Post Card/Claim Form Notice), A(2(Short Form Notice) and

A(3)(Long Form/website Notice) submitted and revised with the assistance of the Court along with the Motion for
Order Preliminarily Approving Class Action Settlement.
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expenses for which Plaintiffs’ counsel seek reimbursement are the type routinely charged to
hourly fee-paying clients and thus should be reimbursed out of the settlement fund ... [including]
the cost of experts and consultants ... computerized research; travel and lodging expenses;
photocopying cost; filing and witness fees; postage and overnight delivery; and the cost of court
reporters and depositions.” New Eng. Health Care Emples. Pension Fund v. Fruit of the Loom,
Inc., 234 FR.D. 627, 635 (W.D. Ky. 2006) (approving expenses submitted pursuant to these
categories).

Class Counsel has incurred, to date, $ 21,268.09 in costs and expenses.!* As set forth in
the Affidavit of Joseph Lyon, each expense for which Class Counsel seeks reimbursement was
necessary and directly related to this litigation, including the costs for the mediator.'> Accordingly,
Class Counsel respectfully requests that the Court award $ 21,268.09 in expense reimbursement
to Class Counsel.

IV.  CLASS REPRESENTATIVES HAVE EARNED A SERVICE AWARD

The Settlement Agreement also provides that Class Counsel will apply to the Court for a
$2,500 service award for each of the Class Representatives.! Class Counsel moves for the
approval of this contribution award under principles of equity and prior practice in this County'’

and other Ohio Courts.!® At the inception of this action, Plaintiffs indicated their desire and

14 Affidavit of Joseph Lyon,q 10.
15 1d.

16 Settlement Agreement, Section 72, attached as Exhibit A to the Motion for Order Preliminarily Approving Class
Action Settlement, filed on June 23, 2022.

17 See supra, footnote 4, 9 and 10.

18 See, e.g., Bert v. AK Steel Corp., S.D. Ohio No. 1:02-CV-467, 2008 WL 4693747, at *1 (Oct. 23, 2008) (approving
$10,000 incentive award to each class representative); Birr v. Amica Mut. Ins. Co., S.D. Ohio No. 1:08¢cv124, 2011
WL 1429171, at *1 (April 14, 2011) (adopting magistrate’s Report and Recommendation approving incentive payment
to the Class Representative of $5,000).
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willingness to undertake the responsibilities and fiduciary duties on behalf of the class.!® This is
a voluntary obligation that goes well beyond the pursuit of their individual claims, and Plaintiffs
fulfilled their duties to the Class up to the present moment. Moreover, Plaintiffs were actively
involved in the litigation. They reviewed and approved the complaint, gathered relevant documents
and provided them to Class Counsel, followed the litigation process, and communicated with Class
Counsel on a regular basis.2’ Without their willingness to undertake these obligations on behalf
of the Class, the recovery in this case for the benefit of thousands of Ohio Class Members would
not have occurred.

Accordingly, Class Counsel respectfully requests that the Court award $2,500 to each of
the three class representatives (James Jones, Derishia Smith, and Tommie Shearer) for their time
and effort on behalf of all Class Members

V. CONCLUSION

Based upon the foregoing, Class Counsel respectfully requests that this Court award: (1)
$649,935.00 as fair and reasonable attorneys’ fees; (2) $ 21,268.09 for reimbursement of the
expenses necessarily incurred in prosecution of this action on behalf of the Class; and (3) $2,500

service awards for each of the three Class Representatives.

19 Lyon Affidavit 9 10.
2.
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Respectfully submitted,

/s/ Joseph M. Lyon

Joseph M. Lyon (0076050)
THE LYON FIRM, LLC

2021 Auburn Ave.

Cincinnati, Ohio 45219
Telephone:  (513) 381-2333
Facsimile: (513) 721-1178
ilyon@thelyonfirm.com

Jeffrey S. Goldenberg (0063771)
Todd B. Naylor (0068388)
GOLDENBERG SCHNEIDER, LPA
4445 Lake Forest Drive, Suite 490
Cincinnati, OH 45242

Telephone:  (513) 345-8291
Facsimile: (513) 345-8294
jgoldenberg@gs-legal.com
tnaylor@gs-legal.com

Marc E. Dann (0039425)

Brian D. Flick (0081605)

DANN LAW

P.O. Box 6031040

Cleveland, Ohio 44103

(216) 373-0539 telephone

(216) 373-0536 facsimile
notices@dannlaw.com

Attorneys for Plaintiffs and the Class
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing has been
filed with the County Electronic Filing System and served by electronic mail upon all counsel for

Defendant.

/s/ Joseph M. Lyon
Joseph M. Lyon

10
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EXHIBIT A
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